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ORDER

Per Rahul Chaudhary, Judicial Member:

1.

By way of the present appeal the Appellant has challenged the order,
dated 25/08/2023, passed by the Ld. Commissioner of Income Tax
(Appeals), National Faceless Appeal Centre (NFAC), Delhi
[hereinafter referred to as ‘the CIT(A)’] for the Assessment Year
2014-15, whereby the Ld. CIT(A) had dismissed the appeal of the
Assessee against the Assessment Order, dated 17/12/2019, passed
under Section 143(3) read with Section 147 of the Income Tax Act,
1961 (hereinafter referred to as ‘the Act’).
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The relevant facts in brief are that the Appellant is a public trust
registered under the Bombay Public Trust Act, 1950 since 1953. The
Appellant was also granted registration under Section 12A of the Act
in 1975. The Appellant did not file return of income for the
Assessment Year 2014-15. Subsequently, the case of the Appellant
was re-opened under Section 147 of the Act since the Assessing
Officer had reasons to believe the Appellant had not filed return of
income even though the total receipts of the Appellant exceeded the
maximum amount not chargeable to tax. In response to notice dated
26/03/2019 issued under Section 148 of the Act, the Appellant filed
return of income on 23/05/2019 declaring income of INR 36,75,160/-
Since the Appellant did not file any response to the notices issued
under Section 142(1) of the Act, the Assessing Officer completed the
reassessment proceedings vide order, dated 17/12/2019, passed
under Section 143(3) read with Section with 147 of the Act. While
assessing the total income of the Appellant at INR 52,11,201/- as
against returned income of INR 36,75,160/-, the Assessing Officer
disallowed deduction for expenses of INR 15,36,041/- claimed by the
Appellant on the ground that the Appellant had failed to furnish Audit
Report in Form 10B and/or other relevant documentary evidence is

to support the claim for deduction of the aforesaid expenses.

Being aggrieved, the Appellant preferred appeal before CIT(A)
belatedly. While the CIT(A) condoned the delay in filing appeal, the
CIT(A) upheld the above disallowance made by the Assessing Officer
vide order, dated 25/08/2013.

Being aggrieved, the Appellant is now in appeal before us.

The Learned Authorised Representative for the Appellant appearing

before us submitted that the Appellant was not granted opportunity
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of being heard and therefore, the impugned order be set aside and
the issue raised in appeal be remanded back to the file of CIT(A) for
fresh adjudication. In support of the aforesaid contention, the Ld.
Authorised Representative for the Appellant submitted that the
Appellant had filed application, dated 28/02/20220, for seeking
condonation of delay in filing Form 10B to the concerned
Commissioner of Income Tax (Exemptions) which was pending
adjudication. Further, in response to notice of hearing, dated
04/08/2023, issued by the CIT(A), the Appellant had moved an
adjournment application, dated 08/08/2023, seeking time till
29/08/2023. However, the CIT(A) proceeded to dispose of the appeal
vide impugned order, dated 25/08/2023, without considering the
same. Per contra, the Learned Departmental Representative
supported the order passed by the CIT(A) and submitted that
sufficient opportunity was granted to the Appellant during the
assessment proceedings as well as appellate proceedings. Therefore,
the order passed by the CIT(A) should be affirmed.

We have considered the rival submissions, and perused the material
on record. We note that the CIT(A) has passed the order impugned
after taking into consideration the facts as stated in the
memorandum of appeal in Form 35. The order impugned does not
make any reference to the application for adjournment, dated
08/08/2023, filed by the Appellant. The Appellant has been
proceeded ex-parte. While confirming the disallowance made by the
Assessing Officer, the CIT(A) has noted that the Appellant had failed
to file Income Tax Return along with Form 10B for the Assessment
Year 2014-15 within the prescribed time and the Income Tax Return
as well as Form 10B filed by the Appellant subsequently were non-
est in the eyes of law. In this regard, we note that the Appellant has

placed on record the death certificates of the trustee as well as
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Application, dated 28/02/2020, filed before Commissioner of Income
Tax (Exemptions) for seeking condonation of delay in filing Form
10B. It is admitted position that the aforesaid application is pending
adjudication and that the order passed on the same would have
direct bearing on the issue under consideration. Given the aforesaid
facts and circumstances of the case, we deem it appropriate and in
interest of justice to set aside the ex-parte order, dated 25/08/2023,
passed by the CIT(A) without granting the Appellant sufficient
opportunity of being heard and restore the appeal back to the file of
the CIT(A) with the directions to adjudicate of the same afresh after
granting Appellant a reasonable opportunity of being heard, and after
taking into consideration the order passed by the Ld. Commissioner
of Income Tax (Exemptions) on the application seeking condonation
of delay filed by the Appellant. The Appellant is directed to place a
copy of this order before the Ld. Commissioner of Income Tax
(Exemptions) and make a request for early disposal of the aforesaid
application seeking condonation of delay in filing Form 10B. In terms
of the aforesaid, Ground No. 1 to 3 raised by the Appellant are
Allowed while rest of the grounds raised (i.e., Ground No. 4 to 11)

are disposed of as being infructuous.

7. In result, the present appeal preferred by the Assessee is treated as

allowed for statistical purposes.

Order pronounced on 29.11.2023

Sd/- Sd/-
(Om Prakash Kant) (Rahul Chaudhary)
Accountant Member Judicial Member

Hss Mumbai; & Dated : 29.11.2023
Alindra, PS
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